T - — »
B TN
B e A A

IN THE COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

I
UNIFUND PORTFOLIO LLC, etal, Case No A0405897 |
Judge Beth A Myers ‘ '
amntiffs, D60793904 |
L )
vs DEFENDANTS’ MOTION
ACCOUNT MANAGEMENT SERVICES FOR PROTECTIVE ORDER
LLC, etal,
‘\ Defendants.

Pursuant to Ohio Rule of Civil Procedure 26(C), Defendants Account Management
Services, LLC, Account Management Services of New York, LLC, Account Management
Services of Virgima, LLC, Portfolio Managerment Associates, LLC, Munson Law Office/AMS,
LLC, Munson Law Offices, P C /AMS, and Munson Law Office/AMS (heremafter collectively
"AMS"), move this Court for a protective order precluding Plainttffs from obtamnmg certain

' discovery from AMS 'A Memorandum m Support and the Affidavits of Gary M Glass and

o~
g

Mark Bohn are attached

Respectfully submitted,
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o ERe Gary M Gldfs (0042417)
T B T James D Houston (0072794)
3 mea (_Q THOMPSON HINE LLP
cas o oo 312 Walnut Street, Suite 1400
fr, & =50 = Cincinnati, Ohio 45202

g Ty Phone (513) 352-6765

*

Fax (513)241-4771

Trnal Attorneys for Defendants
Account Management Services, LLC, et al



MEMORANDUM

L INTRODUCTION/FACTUAL BACKGROUND ! »
This case mvolves a dispute between the Plaintiffs (collectively heremafter “Unifund’) |
and AMS about the status of a number of agreements between the parties for the purchase of |
accounts recervable (heremafter “AR purchase agreements™) At the core of the dispute 1s each
parties’ respective view of the AR purchase agreements AMS contends — and the parties’ actual
course of dealing confirms — that each AR purchase agreement was a financing vehicle which the
parties used for AMS to pur/chase portfolios of accounts receivable from Umfund Umifund
views the AR purchase agreements in a completely different light, and contends that they were
merely leases of the very same accounts receivable
Umfund has filed the present action for imjunctive relief 1n an effort to impose 1ts skewed
mterpretation of the agreements on AMS Contrary to 1ts past conduct relative to the AR
purchase agreements, Unifund now claims that 1t owns all of the accounts receivable It wants
this Court to 1ssue an injunction requiring AMS to (1) return the accounts that 1t purchased from
Unifund and (1) provide Unifund with a detailed accounting about each of these accounts
receivable The accounting Umified seeks would require AMS to (1) identify all debtors under
each AR purchase agreement, (2) explain all efforts AMS has undertaken over the past three
years to collect these accounts recetvable (including the 1dentity of the third parties AMS has
hired to collect the receivables, and the terms of their agreements with AMS), (3) 1dent:fy the
outstanding amounts owed on each receivable, and (4) provide a status report on any litigation

AMS and others have undertaken to collect the receivables

! The supporting facts are outlined i the Affidavits of Mark Bohn One of those affidavits was attached to AMS'
Memorandum 1n Opposition to Plamtiffs' Motion for Prehmimary Injunction and 1s incorporated herein by reference
and the other affidavit 1s attached hereto



)

There are several AR purchase agreements at 1ssue. The agreements mvolve several
portfolios of credit card debt consisting of thousands of debtors and millions of dollars in debt
To date, all but six of these agreements have expired

The course of dealing between the parties with respect to all AR purchase agreements
demonstrates that the parties both understood that AMS purchased and owned all of the accounts
recetvable governed by each agreement On several occasions, Unifund demanded that AMS
complete 1ts purchase of the accounts receivable governed by those agreements with expired
terms As to these agreements, AMS made all necessary financing payments toward the
purchase of the receivables Ultimately, the parties concluded the purchase of the accounts
receivable governed by five of the AR purchase agreements whose terms had expired
{Agreements numbered 4, 7, §, 13 and 2025) On August 20, 2004, AMS even tendered to
Unifund the final payment necessary to complete its purchase of the remaining 16 expired
accounts For reasons unknown, however, Unifund rejected this payment

In addition, prior to this lawsuit, the parties were concluding AMS’ purchase of the
remaining accounts receivable governed by the AR purchase agreements with unexpired terms
The negotiations ended abruptly, however, when Unifund filed this Complaint  AMS remains
ready, willing, and able to finalize its purchase of all the accounts recervable under these
agreements as well, subject to reconciliation for offsets for non-qualifying receivables, direct
pays and amounts Unifund and Unirush owe under the call center agreement,

Rather than allow AMS to complete 1ts purchase of the accounts recervable under the AR
purchase agreements, Unifund wants AMS to return these accounts Unifund and to provide an
"accounting” of the collection activities that have taken place on all of these accounts, even

though AMS owes the accounts and the terms of these agreements expired tn 2002, 2003, and



early 2004 Unifund wants AMS to provide the accounting so that 1t can sell the accounts to
third parties or begin to collect on them immediately 1tself

Rather than waiting for this Court to rule on 1ts motion for preliminary injunction or on
the mernts, Unifund has decided to circumvent liigation on the 1ssue of whether 1t owns the
accounts (which arguably would entitle 1t to an accounting) by requesting this same information
from AMS 1n discovery Unifund has taken these actions because 1t prefers to get the account
information now so that 1t can pursue self-help measures and poach the accounts in advance of a
judicial determination on the merits, eliminating this Court's role n this dispute entirely

Contemporaneous with the filing of its Complaint, and before an adjudication of its
motion or on the ments, Unifund served Requests for Production of Documents and
Interrogatories on AMS to acquire 1n discovery the very same account information 1t seeks 1n 1ts
motion for prelimnary injunction The discovery requested by Unifund which 1s the subject of
this motion for protective order 1s set forth below

Interrogatories

1 Identify all Receivable amounts you have collected, deposited, received, or held for any
Agreement following expiration or termmation of such Agreement as described in Paragraphs 5
and 16 of the Complaint Your Answer should include, but not be limited to, the past or current
location of all such funds

2 Identify all Recervable amounts you have collected, deposited, received, or held for any
Agreement during any month for which vou failed to make a full and complete Monthly Payment
to Unifund for that Agreement Your Answer should include, but not be limited to, the past or
current location of all such funds

10 For each Agreement, 1dentify all information described in your Obligations Upon Termination

12 Identify your collection activity, settlements, agreements, prosecution of litigation, or collection
of any judgment for any Receivable after expiration or termination of the Agreement pertaining to
that Recervable as described in Paragraphs 5 and 16 of the Complaint

13 Identify all vendors or other third parties you retained, paid, or used, or with which you otherwise
consulted, for you to store, record, disseminate, collect, or orgamize Account Information and the
mformation described i your Obligations Upon Termination
























































































































