IN THE COURT OF COMMON PLEAS \\ \\
HAMILTON COUNTY, OHIO 1)(,0719633
UNIFUND PORTFOLIO LLC, et al., . Case No. A0405897

Judge Beth A. Myers
Plaintiffs,

VS.

DEFENDANTS’ MEMORANDUM IN
OPPOSITION TO PLAINTIFFS’

LLC, etal, , : INJUNCTION
(AFFIDAVIT OF MARK BOHN
Defendants. : ATTACHED)
L Introduction

In its preliminary injunction motion, the Unifund plaintiffs (collectively "Unifund") have
misrepresented certain critical facts regarding their dealings with the defendants (collectively
"AMS"). These misrepresentations have created a false picture of the parties’ true agreements
and course of dealing and have led Unifund to draw distorted and groundless legal conclusions.
The various "lease agreements” upon which Unifund has filed suit cannot be viewed in a
vacuum, but must instead be examined within the larger context of the parties' actual course of
dealing.

An examination of the parties’ course of dealing in this case readily reveals that the
“lease agreements” at issue were actually a mechanism ‘through which the parties financed AMS'
purchase of credit card debt from Unifund. At all times pertinent to the present controversy, the
partics agreed and established during their course of dealing that the "lease agreements" were

actually agreements for AMS to purchasé thé dccounts receivable, with AMS financing 75% of
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AMS is ready, willing and able to pay the balance for all AR purchase agreements at
issue, provided Unifund properly affords AMS a credit for the offsets to which it is entitled. For
unknown reasons, however, Unifund has refused to cooperate in reconciling the offsets to allow
AMS to complete the purchase, preferring instead to initiate the present action.

For reasons that will be more fully detailed below, Unifund faces no irreparable harm of
any kind by virtue of the present dispute, which itself is nothing more than a garden-variety
collection action. Moreover, Unifund is highly unlikely to succeed on the merits of its claims.
Accordingly, Unifund is not entitled to the emergency relief that it now seeks, and its motion for
a preliminary injunction should be denied.

II. Factual Background

The facts as set forth in Unifund’s motion for preliminary injunction distort the true
relationship between the parties and must be corrected. !

A, The Parties

Unifund is a company that buys, sells and leases consumer credit card debt. Unifund does
not collect the debt that it owes, but instead contracts with other parties to perform this task.
AMS is a company that leases and purchases credit and debt. Unlike Unifund, AMS performs
collection services.

‘B. The AR Purchase Agreements

Early in 2001, Unifund and AMS agreed that Unifund would sell certain accounts
receivable to AMS (i.e, credit card debt). The parties agreed that AMS would finance its
purchase of the accounts receivable by making monthly payments to Unifund for a specified
term (financing period). AMS would pay Unifund 75% of the value of a given portfolio of

receivables during the selected financing period. AMS would then pay the balance of the

' The facts supporting AMS' position are set forth in the attached Affidavit of Mark Bohn.



purchase price after expiration of the financing period by paying another predetermined sum,
usually 25% of the remaining value of the portfolio of receivables,

The parties agreed that AMS owned the receivables that were the subject of these
accounts receivable purchase agreements. Because title to the receivables passed to AMS upon
the sale, Unifund never requested that AMS provide Unifund with any information about the
status of these accounts. The accounts were owned by AMS, and Unifund did not have any
reason to pay attention to them.

At the insistence of Unifund, the parties agreed to call the accounts receivable purchase
agreements “leases,” the monthly finance payments "lease payments,” and the financing period
the "lease term." Unifund demanded this terminology because it would allow Unifund to
maintain the “leased” debt on its books as an asset, instead of a receivable, for accounting
purposes.

From May, 2001 through May, 2003 AMS and Unifund entered into twenty-five (25)
separate accounts receivable purchase agreements (hereinafter “AR purchase agreements”). The
AR purchase agreements contained an exhibit specifying the final payment to be paid by AMS at
the end of the agreement’s financing term (25% of the remaining value of the portfolio). In
addition, a number of the AR purchase agreements referred to AMS as both “lessee” and
“buyer.”

Because the AR purchase agreements were entered into at different times, the expiratic;n
dates of these agreements were staggered. Five of the agreements expired in 2002, seven in 2003,
eleven in 2004 and the remaining two expired in 2005. Conseqyently, the financing period under

the various AR purchase agreements expired at differing intervals.

















































































































































































































































































